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GETTING IT RIGHT

The pieces that matter for the Arms Trade Treaty

Arms and bullets continue to destroy lives. Every continent in the
world is marred by devastation caused by armed violence. Yet there
is still no effective international regulation of the global arms trade.
The need for an Arms Trade Treaty (ATT), which will create globally
binding regulation of the international trade in conventional weapons
for the first time, is greater than ever. Negotiators at the second and
final Diplomatic Conference in March 2013 must deliver a treaty text
that holds countries to the highest standards.

PREVENTING VIOLENT CONFLICT. BUILDING SAFER LIVES OX FA M



SUMMARY

Arms and bullets continue to destroy lives. Every continent in the world is
marred by devastation caused by armed violence — and it is ordinary
people who are paying the ultimate price with more than one person dying
per minute as a direct result of armed violence. Yet there is still no
effective international regulation of the global arms trade.

Take for instance the ongoing violence in Syria. The UN has said that
nearly 70,000 people have been killed and hundreds of thousands
wounded since uprisings began in 2011. Much of this has been fuelled by
arms transfers to both the Syrian Government and opposition forces.

The poorly controlled flow of weapons and ammunition around the world
fuels the spiralling death toll. Gunrunners continue to operate with
impunity on the shady fringes of this deadly trade. And, lax or non-existent
reporting obligations make it almost impossible to tell in whose hands a
gun, shell, bullet, or even fighter plane, will ultimately end up, or how it got
there.

The need for an Arms Trade Treaty (ATT), which will create globally
binding regulation of the international trade in conventional weapons for
the first time, is greater than ever.

It has been eight months since the July 2012 Diplomatic Conference failed
to reach agreement on an ATT. This month (March 2013), states will get a
second chance. Time spent in July 2012 was not wasted; it did generate a
draft treaty text, and then in October 2012, the UN General Assembly
passed a resolution mandating a further negotiating conference. The
resolution received unprecedented support: 157 votes in favour, 18
abstentions, and no votes against, demonstrating clearly that the vast
majority of member states want an ATT and providing them with a second
chance to achieve that goal.

History shows that the most effective treaties are born from strong,
comprehensive standards, established from the very outset. Treaties with
weak provisions — no matter how broad their support — rarely become
strong over time. Even where important countries do not sign, strong
treaties have a positive influence on the actions of non-signatories. But
some countries are prioritizing universal agreement on the text, and are
willing to accept a draft treaty riddled with loopholes. If the ATT is really to
make a difference in transforming the global arms trade, the second and
final Diplomatic Conference must produce a treaty text that holds
countries to the highest standards.

If the ATT is really to
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transforming the global
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THE TEXT ITSELF

The draft treaty that emerged from the July 2012 negotiations included
some very positive elements. However, many of these could be
undermined by a number of loopholes that considerably weaken the
potential effectiveness of the ATT. In its current form, the treaty does not
do enough to increase responsibility and restraint in international arms
transfers, leaving millions of people at the mercy of irresponsible arms
deals.

The scope of the treaty must include all types of conventional weapons,
including ammunition, and parts and components. It must regulate all
types of arms transfers, including exports, gifts, and loans.

There are inherent dangers with narrowly defining the scope of the treaty.
As we have said before, a gun without bullets is a heavy metal stick.
Therefore, it is essential ammunition is comprehensively covered.

If all types of transfer are not included, there is a real risk that a variety of
ways in which arms move across borders or change possession will be
excluded from the ATT. This includes loans, leases, gifts, and military aid.

These weaknesses in the scope will prevent the treaty from having a
meaningful impact on the lives and livelihoods of countless communities
across the world.

The text of the ATT must introduce clear and strong rules governing the
movement of arms and ammunition, with a clear obligation for states to
refuse transfers where there is a substantial risk that those arms would be
misused. The list of risks needs to be comprehensive, reflecting the
humanitarian and human rights concerns that have driven the ATT
initiative from the outset.

COMPLIANCE

To have teeth, the treaty must have strong compliance measures. Itis vital A worthwhile treaty will

that this part of the treaty is as watertight as possible, with realistic and build on existing best
achievable requirements. A worthwhile treaty will build on existing best practice, rather than
practice, rather than undermining it. The loophole whereby arms undermining it.

transferred as part of a defence cooperation agreement would be exempt
from the ATT, for example, threatens to undermine its entire object and
purpose.

With numerous caveats and exemptions within the reporting obligations,
the treaty as it stands would not lift the shroud of secrecy surrounding the
global arms trade; while weak provisions for regulating the activities of
arms brokers mean that the current Treaty text would do little to reign in
the unscrupulous middle-men who are so often at the centre of illicit and
irresponsible international arms transfers.



While this represents a significant list of challenges, the March 2013
Diplomatic Conference does provide governments with the opportunity to
achieve a robust and comprehensive ATT — one which will curb the
irresponsible trade in arms, save lives, and reduce the suffering of millions
affected by the ravages of war and armed violence. States must ensure
that the treaty text establishes high common international standards, while
resisting pressures to water down provisions for the sake of universal
support for the text.

RECOMMENDATIONS

The Scope of the treaty must be fully comprehensive. It must control all
types of conventional weapons, ammunition and munitions, and parts
and components. It must also cover all the ways in which international
arms transfers take place.

The Criteria of the treaty must be robust, and ensure that arms must
not be transferred if there is a substantial risk that they would be used
to commit serious violations of International Human Rights Law or
International Humanitarian Law, exacerbate armed violence and
conflict — including gender-based armed violence — encourage
corruption, or undermine development.

The Implementation provisions must ensure that public reporting on all
transfers is an obligation on member states, and that activities such as
brokering are carefully and comprehensively covered.

The Final Provisions must ensure rapid entry-into-force of the treaty,
and define amendment provisions that allow the States Parties to revisit
the treaty over time.



1. INTRODUCTION

A SECOND CHANCE TO
NEGOTIATE A STRONG AND
ROBUST ARMS TRADE TREATY

For more than a decade, millions of people across the world have
campaigned for a treaty to bring the poorly regulated international arms
trade under control. This goal is now in sight; in 2013, governments of the
world have every chance to secure a strong Arms Trade Treaty (ATT).

The Diplomatic Conference on the ATT of July 2012 was a significant
milestone in this process. While the Conference failed to reach agreement,
a draft treaty was produced, containing many of the basic elements
necessary for the effective control of the global arms trade.* However, this
text also contains serious weaknesses and loopholes that could
fundamentally undermine its effectiveness and eventually only serve to
legitimize existing practices of irresponsible arms transfers.

A second and final Diplomatic Conference on the ATT, which will be held in
March 2013,2 provides an opportunity for States to close the loopholes in
the current text and to deliver a treaty that reduces the devastating human
costs of the poorly regulated global trade in arms. In other words, the
March negotiations give countries the chance to get the text right.

As many statements delivered during the negotiations of July 2012
demonstrate, a large number of States want to see a robust ATT agreed with
language that is much stronger than the current draft text.® Many countries
feel that the draft text fails to deliver what the UN General Assembly tasked
them to create, namely: ‘a legally binding instrument on the highest possible
common international standards for the transfer of conventional arms’,
thereby achieving ‘a strong and robust’ ATT.*

The main challenge of the March negotiations is for the advocates of a
strong and robust ATT to secure a text that contains the widest possible
scope, the highest international standards or criteria, and clear guidelines
for effective implementation.

Worryingly, the draft treaty is seen by a few major arms exporting countries
as representing an adequate response to the unregulated trade in arms.
This minority seems willing to compromise on the strength of the treaty in
the hope of achieving universal agreement on the text.

Approaching the March negotiations with the aim of securing a treaty that
has the explicit support of states sceptical of the ATT means that serious
loopholes are unlikely to be fixed. Such an approach to consensus creates
the danger that all of the pressure during the negotiations will be downwards
and that significant support for efforts to strengthen the treaty will be ignored.



It is vital that the majority of States that want to achieve a strong treaty at
the March negotiations remain resolute. While a treaty with the widest
possible participation should remain the long-term goal, a strong ATT that
establishes high international standards will prove far more effective in the
long term, than one with weak, compromised text that does little to prevent
the irresponsible arms transfers that fuel human suffering.

This briefing paper argues that if the ATT is to meet its objectives it must
be strong and robust from the outset. The text that emerges out of the
March negotiations must go much further than the draft treaty of July
2012. If the draft text is adopted without specific changes, it could
institutionalize unacceptably low standards and legitimatize the
irresponsible behaviour that often characterizes the current status quo.

This paper provides evidence that strong treaties gain support over time
and, consequently, have a real impact. There is also ample evidence to
suggest that strong treaties tend to have positive influences on the
behaviour of non-States Parties by creating global norms. Additionally, it
takes a considerable amount of time, often decades, to change or amend
treaties, undermining arguments that a weak agreement this year could be
effectively strengthened over time.

Based upon this premise, the paper outlines the steps that need to be
taken to ensure that the ATT has a positive impact, namely:

+ ldentify those specific elements and loopholes in the draft treaty that
undermine its ability to address adequately the humanitarian and
human rights problems fuelled by the poorly regulated international
arms trade.

» Describe the potential impacts of these loopholes if they are not
addressed in a final treaty.

« Put forward simple yet effective amendments to enable the ATT to be
effective.

While these suggested amendments should not be seen as exhaustive, or
as addressing all the weaknesses in the draft text, adopting them would
undoubtedly address some of the most serious flaws of the current draft.

The draft treaty also suffers from weak and equivocal language. In each
section of the text there is language that undermines the treaty’s
provisions or turns them into voluntary rather than binding common
international standards. Some of the current language blurs the distinction
between mandatory and voluntary standards, leaving States uncertain of
their obligations. States attending the March negotiations must ensure that
the text that materializes is strong and unequivocal.

Ultimately, the ATT will be judged according to its success in preventing
arms transfers that contribute to or increase human suffering. If the treaty
is replete with loopholes and omissions, irresponsible and illegal transfers
of weapons, including their parts, components, and ammunition, will
continue to fuel conflict, armed violence, and abuse of human rights, and
to undermine development around the world.

Ultimately, the ATT will
be judged according to
its success in
preventing arms
transfers that contribute
to or increase human
suffering.



2. AGREEING A STRONG
TREATY BEFORE
SECURING UNIVERSAL
ACCEPTANCE

The global trade in most consumer goods is internationally regulated and
carefully controlled. By contrast, the global trade in arms and ammunition
is not. Currently, there are no legally binding, robust, and universally
applicable criteria governing the transfer of conventional weapons across
borders. The ATT is intended to address this lack of global regulation by
establishing a legally binding instrument that obligates States to assess
the risks of potential negative consequences of arms transfers.

In order to have a lasting humanitarian impact, the risks to be assessed
need to include violations of international humanitarian law (IHL) and
international human rights law (IHRL), negative impact on socio-economic
development, facilitation of corruption, and exacerbation of armed
violence. Without full consideration of these risks, the status quo will not
change.

The ATT must therefore start life as a strong treaty with the highest
common standards. States must not compromise on the strength of these
standards merely to achieve universal agreement on the text.

This is not an argument against universality, rather one of sequence.
Treaties never start as “universal” and indeed very few treaties ever
achieve complete universality; entry-into-force and a subsequent increase
in the number of adherents is a process that takes time. If the ATT
emerges as a weak international standard, universal — or near universal —
adherence to it will be meaningless.

Evidence suggests that strong treaties, gain support over time. For
example, the International Covenant on Civil and Political Rights (ICCPR)
was adopted and opened for signature, ratification and adoption in 1966.
By 1968, only one country had become a State Party to the Covenant.” In
due course, the ICCPR gained widespread support and, by February
2013, comprised 167 States Parties.®

There are numerous other examples, including:

» The Convention on the Elimination of All Forms of Discrimination against

Women (CEDAW), adopted in 1979: 31 States Parties by 1981, growing
to 187 in 2013.

+ The UN Convention against Transnational Organised Crime, adopted in
2000: 22 States Parties by 2002, growing to 174 in 2013.

» The UN Convention against Corruption, adopted in 2003: 15 States
Parties by 2004, growing to 165 in 2013.

If the ATT emerges as a
weak international
standard, universal — or
near universal —
adherence to it will be
meaningless.



There is also ample evidence to suggest that strong treaties tend to have
positive influences on the behaviour of non-States Parties by creating
global norms. A good example of this is the UN Convention on the Law of
the Sea (UNCLOS), with 165 States Parties in 2013.” Specifically, while
there are a number of States that have not signed or ratified the
Convention, many of these countries quickly brought their practice into line
with the treaty's core provisions.

Similarly, non-States Parties have generally respected the core provisions
of various treaties, including the Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
Destruction (the Anti-Personnel Mine Ban Convention) adopted in 1997
(161 States Parties in 2013)2 and the Convention on Cluster Munitions
adopted in 2008 (78 States Parties in 2013), and have tended not to act
explicitly against the core provisions of the conventions.

Finally, it is extremely difficult to strengthen weak treaties over time.
Amendments and additional protocols often take decades to conclude and
depend on the ability of States to generate sufficient political will and
momentum to effect change. It took over 40 years for the Optional
Protocol of the International Covenant on Economic, Social and Cultural
Rights (CESCR) to be adopted, and it will only enter into force in May
2013,° and 20 years for the Optional Protocol to CEDAW to be adopted —
both of which established complaint and inquiry mechanisms for the
respective Treaties.'® The Optional Protocol for the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
which established international inspection systems, was adopted in 2002,
18 years after the adoption of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment.**

Now is the moment to capture the momentum that has been building since
work began within the UN on the ATT in 2006. Negotiators have a second
chance in March 2013 to agree the highest common standards aimed at
regulating the arms trade, and there is now considerable appetite among
most countries to agree a high standard. This momentum will be difficult to
regenerate in the future, and States must not let this opportunity slip away.



3. WHAT MUST THE ATT
CONTROL?

STRENGTHENING THE SCOPE OF
THE ATT

The scope of the ATT must be wide and all-inclusive: It needs to include all
weapons (including ammunition, parts, and components), and all types of
transfers.

The treaty must control all types of conventional weapons, including
ammunition and munitions, parts, and components. It must regulate all
types of transfers of arms, including, among others, exports, gifts, leases,
and loans. These elements should, together, make up the scope of the
final treaty. By contrast, the scope of the current draft is narrow and weak.
This means the Treaty is unlikely to have the humanitarian impact that is
required.

The loopholes

1. The scope of the draft treaty is far too narrow in terms of the weapons
it controls: The draft treaty text implies that only the seven categories
of major offensive conventional weapons covered by the UN Register
of Conventional Arms (UNROCA) are to be controlled by the ATT,
with the addition of small arms and light weapons (SALW).

2. Ammunition and munitions are inadequately dealt with by the treaty,
and not included explicitly in the scope:**> Ammunition is instead
included in Article 6.4 on exports, which would establish relatively
weak controls on international transfers, and exclude ammunition
from any effective transparency mechanisms.

3. Parts and components for conventional arms and equipment are
excluded from the scope:13 In the current draft, these crucial items
are addressed in the same way as ammunition, and thus their
treatment suffers from the same problems.

4. The definition of international transfers is limited and ambiguous: By
narrowing the definition of international transfers to only cover trade
activities undertaken by means of export, import, and transit/trans-
shipment, the treaty risks excluding loans, gifts, and barter from
effective control. This would also exempt transfers from the armed
forces or state-authorized agencies of one state to another that take
place within one country e.g. during or after a peacekeeping
operation or a military exercise.



The consequences
1. The humanitarian implications of a narrow scope

As currently drafted, the treaty would not prevent the international transfer
of many types of conventional weapons, including armoured troop-
carrying vehicles and many types of military aircraft and helicopters
(including unmanned drones) to countries where there are concerns over
human rights, for example.

2. Ammunition is the key to containing conflict

Guns are powerless without bullets. By inadequately addressing transfers
of ammunition, the treaty could fail to meet its most basic humanitarian
objectives.* Patchy global controls on ammunition transfers will not be
sufficient to prevent irresponsible transfers from continuing to fuel conflicts
and crime around the world, resulting in the death of many thousands of
people each year.

Box 1: The global reach of the ammunition trade

A report by Conflict Armament Research in 2012 showed that ammunition
shipped by Iran was used in 14 African countries, though it was used by
government forces in only four of these cases.'® The ammunition,
manufactured over the past decade, was supplied to governments who then
sold it on illicitly, fuelling rebellions, civil wars, armed conflict, and criminal
and inter-communal violence in countries across sub-Saharan Africa.™®

The international trade in ammunition remains even less accountable and
transparent than the trade in arms, and comparatively little is known about
its true scale. While there is some evidence that global sales of
ammunition are growing at a faster rate than the SALW they are used
with,” there are currently no official estimates of the total annual value of
authorized transfers of ammunition.*®

This lack of complementary data and transparency in the ammunition
industry increases the risk of diversion to unauthorized or illicit users.™ In
turn, there are no official systems in place to record the flow of ammunition
to regions where there are serious humanitarian concerns and ongoing
conflicts. An ATT with no transparency provisions relating to ammunition
would do nothing to change this situation.

Ammunition and parts and components are not included in the scope of the
draft treaty, rather they are addressed under the section on exports. As a
consequence, these crucial items are controlled for export only, and are
bound only by a limited set of risk-assessment criteria relating to
International Humanitarian Law (IHL), International Human Rights Law
(IHRL), and terrorism. The measures in the draft text relating to diversion,
socio-economic development, gender-based violence and violence against
children, corruption, and transnational crime are not applied to ammunition.
Moreover, as explored further in Chapter 5 there are no reporting and
record-keeping requirements for the transfers of these items.
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3. The changing nature of the arms trade — the importance of parts
and components

Modern weapons cannot be made or maintained without access to parts
and components, and these are traded in a globalized market. If the treaty
fails to place adequate controls on transfers of parts and components, it
will be difficult to reduce the impact of irresponsible arms transfers on
human rights, security, and development. Oxfam estimates that the global
trade in parts and components between 2008 and 2011 was worth more
than $9.7bn.”° A lack of complete datasets, compounded by few
obligations on states to report on such transfers means that these
estimates are likely to be grossly conservative.

The weapons that are fuelling many of the armed conflicts in Africa, for
example, include some that are imported from outside Africa as parts, and
assembled on the continent. This includes rifles, rocket-propelled
grenades (RPGs), mortars, machine guns, and similar SALW.*

Without spare parts, weapons can quickly become useless. Box 2
demonstrates how a State’s ability to acquire spare parts can dramatically
affect the outcome or severity of a conflict.

Box 2: Failure to launch —the case of the Libyan Air Force

Shortages of spares can very quickly limit military capacity. International
sanctions had made spare parts largely unobtainable for the regime of
Colonel Muammar Gaddafi.”* Consequently, during the conflict of 2011,
while the Libyan Arab Jamabhiriya had a theoretical total of 374 combat
aircraft, most of these were inoperable, thereby limiting the regime’s ability to
mount air operations.?®

4. Circumventing the ATT: gifts, loans, and leases of arms

The scope of the draft treaty is such that it could be viewed as excluding
non-commercial transfers, within which category could fall loans, gifts, and
military aid. This means that States could donate or lend weapons to other
countries irrespective of whether the recipient would be likely to use them
for serious violations of human rights, international humanitarian law, or in
supporting terrorist acts. While data relating to gifting, lending, and
donating weapons by governments is not widely available, it is clear that
these kinds of transfers are a fact of life in the international arms trade. As
the case study below illustrates, governments across the world are
routinely engaging in these types of transfers, with potentially serious
implications for the effectiveness of a future ATT.

Box 3: China’s donation of military vehicles to Cambodia

Beijing donated 250 jeeps and trucks to the Royal Cambodian Armed Forces
in 2010.?* Cambodian officials have noted that “China has played a key role
in improving Cambodia's dilapidated military inventory”.”> Unless amended,
the current draft of the ATT risks not controlling the transfer of military
equipment, or arms, as gifts.
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The solutions

1. The treaty needs to control all types of conventional weapons: The
scope needs to be broadened beyond UNROCA'’s seven categories of
major conventional weapons plus SALW (the so-called 7+1 formula) so as
to apply to all conventional arms. This will be essential if the treaty is to be
fully effective in preventing humanitarian harm; and, moreover, it will be
vital to ensure that the treaty’s relevance does not diminish over time with
the development of new types and categories of weaponry.?

2. The scope of the draft treaty must be amended to include ammunition
and munitions alongside all other conventional arms in Article 2.A.1:*' The
application of comprehensive controls on the international transfer of
ammunition and munitions will be vital in order to fulfil the goals and
objectives of the treaty, which include the need to prevent human
suffering. This would mean that, among others, all the factors set out in
Article 4.6 as well as reporting and record-keeping requirements would
apply to ammunition and munitions.?®

3. The draft treaty must be amended to include parts and components
alongside complete conventional arms in Article 2.A.1: Parts and
components must be incorporated in the scope of the final treaty,
particularly given the globalized nature of the arms trade. The ATT must
include in its scope all specialized parts and components designed and
produced for, or destined for use in, defence equipment. As with
ammunition and munitions, incorporating parts and components in the
scope ensures that all the export criteria apply to parts and components; it
would also ensure that they are fully included in ATT-reporting
requirements, thereby bringing much needed transparency into the
international arms trade.

4. The scope of the treaty text must apply the same regulatory standards
(a) to non-commercial transfers as it does to commercial transfers, and (b)
to international transfers undertaken ‘in-country’, for example after a
military or peace-keeping operation: A broader definition of international
transfer is required that would clearly include all types of international
transfers — both commercial and non-commercial — as well as international
transfers of title or control. ‘International transfers’ of conventional arms
need to be clearly defined in the treaty to enable control over the full range
of relevant activities, including export, import, transit/transhipment, and
brokering.
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4. THE RULES OF THE GAME

STRENGTHENING THE
PROHIBITIONS AND CRITERIA OF
THE ATT

The ATT criteria must be based on the highest international standards: they
must contain clear, effective, international standards that build on existing
legal standards and best practice.

The risk assessment criteria of the draft treaty must be comprehensive: The
ATT must ensure that transfers are denied if there are substantial risks of
violations of human rights and international humanitarian law (IHL),
perpetration of armed violence (including gender-based armed violence),
diversion, facilitating corruption, or undermining socio-economic
development.

The ATT must establish clear rules for arms transfers. The criteria of the
ATT are the standards by which arms exports are assessed and whereby
the risks of misuse are judged. In this sense, the list of risk factors must be
comprehensive and, moreover, the threshold whereby they have a
material effect on the decision to authorize or deny a transfer should be
set at a reasonable level.

The loopholes The criteria of the ATT

1. The prohibitions in Article 3.3 relating to arms for genocide, crimes are the standards by
against humanity and war crimes are too narrowly defined: This is which arms exports are

the case both in substance (types of violations) and application. asse_ssed and_ whereby
the risks of misuse are

2. The threshold, whereby there must be an ‘overriding risk’ of judged.
violations of IHL or IHRL before a proposed transfer is denied, is
confusing and potentially dangerous: The use of this term
necessitates an unacceptable comparative assessment between
peace and security and the risk of breaches of international
humanitarian and human rights law.

3. The differentiation between obligatory criteria (in Article 4.2) and
additional concerns (in Article 4.6) is entirely arbitrary: By failing to
include criteria on diversion, gender-based violence, corruption,
socio-economic development, and organized crime in the arms
export-risk assessment process, the treaty ignores a range of
serious risks that are often associated with international transfers of
conventional arms.

13



The consequences

1. Weak treaty language threatens to undermine respect for existing
legal standards, such as the Geneva Conventions, war crimes, and
crimes against humanity

The draft treaty contains two Articles, which set out a framework within
which States must consider an arms transfer. Draft Article 3.3 forbids a
State from authorizing a transfer ‘for the purpose of facilitating the
commission of genocide, crimes against humanity, war crimes constituting
grave breaches of the Geneva Conventions of 1949, or serious violations
of Common Article 3 of the Geneva Conventions of 1949’. As currently
drafted, Article 3.3 would not prevent the supply of weapons to fuel the
most egregious violations of IHL and IHRL. There are three problems with
this provision:
a. The scope of ‘war crimes’ specified in this provision is significantly
narrower than the range of war crimes established in both treaty and

customary international law. By limiting its application to crimes under
the Geneva Conventions of 1949, this provision omits a number of

other war crimes that are typically carried out with conventional arms, As currently drafted,

such as intentionally directing attacks against civilian populations, Article 3.3 would not

civilian objects, or humanitarian assistance personnel.? prevent the supply of
b. The term “for the purpose of’ is exceptionally narrow and suggests that weapons to fuel the

States must be transferring arms expressly to facilitate a war crime, or most egregious

to break the Geneva Conventions. Clearly, no State would openly violations of IHL and

admit that it had intended to facilitate such egregious acts. As IHRL.

currently drafted, this wording would not serve the purpose of
preventing transfers that would facilitate the serious violations set out
in this provision. In fact, left as currently drafted, it is hard to see how
this provision will have any effect at all.

c. The draft Article as it relates to ‘genocide’ falls far short of the duty to
prevent genocide by taking action before it happens, as articulated by
the Convention on the Prevention and Punishment of the Crime of
Genocide.* As currently drafted, however, Article 3.3 will apply only
where genocide has already taken place.

Box 4: Weapons used in alleged serious violations of human rights in
Syria

Despite international outrage, Syria has continued to import weapons
systems like helicopters, fighter jets, Surface to Air Missiles, ammunition,
and munitions throughout the ongoing conflict.** In 2010, for example, Syria
imported more than $1m worth of small arms and light weapons,
ammunition, and other munitions.*” There is evidence that some of these
arms have played a central role in the Syrian government’s crackdown on
protesters during 2011.* In addition to small arms ammunition, the Syrian
military has used air-delivered incendiary bombs in at least four locations
across Syria since mid-November 2012 according to Human Rights Watch.**
The UN has recently put the death toll during nearly two years of civil war in
Syria at 70,000.*
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2. Undermining respect for IHL and IHRL — why ‘overriding risk’ could
help to arm human rights abusers

The draft text requires States to refuse a transfer of arms only if, having
assessed any potential contribution to peace and security, there is
considered to be an ‘overriding risk’ that a transfer could result in serious
violations of IHL, IHRL, or a contribution to terrorist acts. This raises the
prospects that a State could choose to ignore risks of violations of IHRL or
IHL on the grounds that these did not override a perceived positive
contribution that the transfer might make to peace and security.
Establishing this type of comparative decision making process runs
contrary to existing international legal standards and principles.

Box 5: Military aid to Egypt

Despite continuing human rights concerns in Egypt, in March 2012, the
United States released $1.3 billion in military aid for Egypt, saying US
national security required continued military assistance. The US waived
congressional conditions imposed in 2011 that tie US aid to progress in
Egypt's transition to democracy.36 ‘These decisions reflect America's over-
arching goal: to maintain our strategic partnership with an Egypt made
stronger and more stable by a successful transition to democracy,’ said
Victoria Nuland, State Department spokeswoman.37 During 2011, the year of
widespread protests against the regime, Egypt received more than $400m in
defence products and services from the United States.®

One of the fundamental aims of the treaty should be to prevent States
from authorizing an arms transfer where the risk of serious violations of
international human rights and humanitarian law are substantial. In order
to fulfil this purpose, the treaty needs to establish a clear, common
international threshold. ‘Overriding’ is a very problematic term given its
many interpretations. On one hand, it could be interpreted as referring
only to a threshold or level of magnitude. However, where that threshold
lies is unclear, and it may be interpreted as being so high that States are
only obliged to refuse a transfer in extreme and exceptional
circumstances.

On the other hand, some States may attempt to interpret ‘overriding’ in
this context as a consideration that is more important than others.
Following this logic, the State could weigh the risk of humanitarian
consequences against other interests, such as a perceived contribution to
peace and security as set out in draft Article 4.1. The dangers of this
approach are obvious, given that by their very nature arms transfers
always take place in the context of peace and security concerns. States
may regard themselves as free to argue that for specific transfers their
‘peace and security’ concerns outweigh, or override, even significant
humanitarian or human rights harm.
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Box 6: Saudi Arabia involved in record-breaking arms deals despite
human rights concerns

An Amnesty report® in 2012 stated that in the Royal Saudi Air Force used
fighter-bombers that had been supplied by the United Kingdom in raids in
Yemen, which killed many civilians, yet in May 2012 the British Prime Minister
David Cameron justified selling arms to Saudi Arabia as ‘legitimate and right’
on the grounds that ‘autocratic countries have a right to self defence’ *° In May
2012, BAE Systems signed a deal worth some $3bn to supply Hawk trainer
jets to Saudi Arabia, despite ongoing concerns that they could be used to
commit serious violations of human rights.** According to the same Amnesty
International report, ‘Saudi Arabia has been the recipient of record-breaking
arms deals involving the UK, yet these have been highly secretive and there’s
been little or no follow-up over how the weaponry was used’.*?

3. Arbitrary distinctions between ‘obligatory’ risk assessment criteria
and ‘additional concerns’ threaten to undermine the purpose and
effectiveness of the treaty

The principles that should guide international arms transfers are presented
in two sections. Those set out in Article 4.2 include IHL, IHRL, and the
threat contributing to terrorist acts, and these assessments are obligatory. A
secondary set of factors listed in Article 4.6 are referred to in the context of
States being required only to ‘consider taking feasible measures’ to avoid
the risk of these outcomes, also known as risk mitigation measures.*
Moreover, while addressing gender-based violence and violence against
children these concerns are removed from the wider consideration of armed
violence, a serious omission in the draft Treaty text.

First, the distinction between these two sets of risks is arbitrary. Each of
the five additional criteria has a basis in international law. They are also
important in terms of the negative consequences of irresponsible or illicit
arms transfers. Each of these criteria also has comprehensive and robust
methodologies for quantifying and assessing the risk of their outcome.
Furthermore, each of these criteria, when taken together with the
obligatory criteria, forms elements of existing best practice in arms transfer
control regimes nationally and in regional agreements across the world.
To separate them out and remove them from the decision-making process
is a fundamental weakening of these existing standards.

As the following specific examples will illustrate, the implications for
removing these considerations from the decision making process for arms
transfers have a number of dire consequences.

Diversion

Diversion is critical to the movement of arms from the licit to the illicit All States want to

sphere. All States want to reduce the illicit trade in arms; and clamping reduce the illicit trade in

down on diversion is an essential step towards achieving this. arms; and clamping
down on diversion is an

In many regions, diversion is the means whereby violent and essential step towards

unaccountable non-State groups and regimes, including those that are achieving this.

subject to international embargoes, acquire the weapons they use to
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threaten, maim, and kill. Accordingly, an ATT that does not include
diversion among its main risk assessment criteria would fail to tackle one
of the key drivers of conflict and armed violence internationally.

States need to remain vigilant about the risks of diversion, and conduct
due diligence before approving arms transfers. Including this risk explicitly
as part of the assessment criteria for international arms transfers is one
way of reducing arms leaking into the illicit market.

Gender-based violence and violence against children

Systemic gender-based violence (GBV) is widespread and has been
reported in all the regions of the world. Where cultures of violence and
discrimination against women and girls exist prior to conflict, they can be
exacerbated during conflict as an extreme manifestation of the abuse
women face in peacetime.* According to the Committee on the
Elimination of Discrimination against Women, Wars, armed conflicts and
the occupation of territories often lead to increased prostitution, trafficking
in women and sexual assault of women, which require specific protective
and punitive measures’. *°

Sexual violence in conflict is used as a tactic of armed groups to assert
power and domination, and terrorise the enemy. The former UN Special
Representative of the Secretary-General on Sexual Violence in Conflict,
Margot Wallstrém, has stated that in many conflicts ‘rape is a front line’.*®
While GBV is predominately directed at women and girls, men and boys
can also be targeted.*” Domestic violence, which can be exacerbated by
the availability of weapons, may also increase during and after conflict,
with vulnerable women and children most at risk.*®

The ATT must not create confusion, which could undermine the
obligations of states to protect against GBV, including armed violence,
under provisions of international human rights and humanitarian law
treaties, including ICCPR, CEDAW and the Geneva Convention and its
Additional Protocols.

Box 7: Sexual violence used by State and non-State actors to
intimidate and degrade

In July 2012, the Acting Special Representative of the Secretary-General on
Sexual Violence in Conflict, Vijay Nambiar, condemned the sexual violence
in eastern Democratic Republic of the Congo that had reportedly been
perpetrated by armed groups, including the rebel group known as the M23;
and called on authorities to investigate the crimes. He expressed a deep
concern that, with violence escalating in the eastern region of that country,

‘sexual violence is once again a pattern of the conflict’.*®

In June 2012, Human Rights Watch warned that security forces in Syria had
used sexual violence ‘to humiliate and degrade detainees with complete
impunity’, with reports that government forces had used sexual violence to
torture men, women, boys and girls detained during the ongoing conflict.*® In
a separate report, issued in January 2013, the International Rescue
Committee corroborated those findings by reporting that rape was a
‘significant and disturbing’ feature of the conflict in that country. **
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Organized crime

While organized criminal gangs control less than 2 per cent of the world’s
small arms, many have access to military-style automatic firearms and
other sophisticated types of weaponry that can cause serious harm.*? In

countries not affected by conflict, gangs represent key protagonists in non-

conflict-related armed violence, which claim an estimated two-thirds of
global violent deaths.>®* Worldwide, at least two million people — and
probably many more — are living with firearm injuries sustained in non-
conflict settings over the past decade.>

Box 8: Gang-related armed violence in Mexico

Recent data on firearms seized from crime scenes in Mexico™ reveal that
two-thirds can be traced back to the United States.>® More than 50.5 per cent
(7,329) were unable to be traced to their first retail purchaser.>

Corruption

Given the high levels of secrecy that surround many arms deals, the
international arms trade is particularly at risk of corruption. Transparency
International (TI) estimates the global cost of corruption in the defence
sector to be a minimum of $20bn per year, based on data from the World
Bank and Stockholm International Peace Research Institute (SIPRI). This
equates to the combined global official development assistance (ODA)
provided in 2008 to Afghanistan, Bangladesh, Democratic Republic of the
Congo, Iraq, and Pakistan; or the total sum pledged by the G8 in L’Aquila
in 2009 to fight world hunger.>®

According to the US Department of Commerce, 50 per cent of bribery
allegations from 1994 to 1999 were in the defence sector.> A survey in
2006 by Control Risks showed that one-third of international defence
companies felt they had lost out on a contract in the previous year owing

to corruption by a competitor.®® Moreover, Tl reported in January 2013 that

70 per cent of countries failed to protect against corruption in the defence
sector.®

Recent cases underline the impact that corruption and corruption risks
have on the licit global trade in arms.

Box 9: Bribes worth 10 per cent of the value of the arms sale

In December 2012, six employees of a Finnish defence group, Patria, were
charged with bribery and corporate espionage in connection with a
Slovenian defence contract for armoured vehicles. According to the
prosecution service in Finland, the alleged bribes were 10 per cent of the
value of the sale, which exceeded €160m. In September 2012, Slovenia
reduced its initial order of 135 vehicles to only 30.%
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Socio-economic development

Countries experiencing
Armed conflict and armed violence affects lives and livelihoods in terrible decades of armed

ways. These considerations must be explicitly factored into decisions on conflict are poorly
arms transfers. Countries experiencing decades of armed conflict are equipped to sustain
poorly equipped to sustain progress in long-term development, thereby progress in long-term
making them unlikely to meet the Millennium Development Goals (MDGs) ~ development

by 2015. Research has also found that neighbouring countries are

negatively affected by ongoing conflict, with serious consequences on

long-term processes of development.®®

This is particularly apparent in Mali, which, prior to the onset of internal
conflict, was making steady progress towards achieving MDGs. Relevant
UN data illustrated consistent drops in under-five mortality and marked
improvements in access to medical care, in school enrolment rates, and
overall incremental lowering of extreme poverty over the past decade.*
However, following the onset of conflict in January 2012, more than
147,000 civilians have fled northern Mali and sought refuge in
neighbouring countries.®® Moreover, the prevailing atmosphere of
insecurity and threat of armed violence and armed conflict has had dire
impacts on the socio-economic development processes, with aid budgets
frozen, schools forced to remain closed, and deepening food insecurity in
parts of the country. This is likely to reverse the gains made toward
achieving the MDGs over the past two decades.

Box 10: Irresponsible arms transfers and their long-term impact on
development

In 2006, the value of arms imports to Myanmar was equivalent to a
staggering 72 per cent of all ODA received by that country.66 Other notable
examples during that year include Yemen, at 71 per cent of ODA, and
Eritrea, at 34 per cent.®’ This highlights a disregard for sustainable
development goals on the part of supplier and recipient States.

The solutions

1. The prohibitions in Article 3.3 relating to arms for genocide, crimes
against humanity and war crimes need to be comprehensively
defined and their application made consistent with existing
international standards: Minimalist definitions will create thresholds
that are simply too high, and that fail to have a meaningful
humanitarian impact on armed conflicts.

2. Thresholds for national assessment must be based on ‘substantial
risk’, not ‘overriding risk’: The treaty must not create a situation
whereby States can argue that a perceived positive impact on peace
and security has the ability to trump the primacy of international
human rights and humanitarian law.

3. Risk assessments for proposed arms transfers need to be obligatory
and comprehensive: By creating artificial distinctions between the
risk of violations of international human rights law and international
humanitarian law, and of a contribution to terrorist acts on the one
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hand, and negative consequences in terms of diversion,
international crime, gender-based violence and violence against
children, corruption and sustainable development on the other, the
treaty threatens to undermine existing international legal norms and
standards and best practice, and is left fundamentally weakened as
a result. The treaty must ensure that all of the potential negative
consequences of a proposed arms export referred to in Article 4.2
and 4.6 of the draft text are fully considered in the risk assessment
process before a decision is taken on whether or not to authorize the
export of conventional arms.



5. MAKING THE TREATY
WORK

STRENGTHENING THE
IMPLEMENTATION OF THE ATT

The implementation section of the draft treaty is too limited; obligations are
unclear and, in places, threaten to undermine existing good practice.

The ATT must provide a clear and comprehensive framework that ensures
and supports full implementation of the treaty: It must increase levels of
public transparency in the international arms trade.

The loopholes®

1 Allowing arms transfers made as part of defence cooperation
agreements to be exempt from the treaty is a big loophole: Article
5.2 stipulates that contractual obligations under defence cooperation
agreements cannot be voided by the provisions in the ATT, thereby
allowing States to place arms transfers outside the treaty by
designating them as part of such an agreement.

2 Reporting requirements will do little to enhance transparency in the
international arms trade: There are three fundamental flaws in the
provisions on reporting, namely: (a) record-keeping and reporting
requirements do not apply to transfers of ammunition and munitions,
or to parts and components; (b) there is no provision for national
reports to be made publicly available; and (c) States are at liberty to
exclude information that is considered sensitive owing to
‘commercial’ or ‘national security’ interests.

3 Requirements relating to the control of brokering are weak and
limited in application: Article 8 only requires that States ‘regulate
brokering taking place under its jurisdiction’, with the decision as to
what this might involve left entirely to the discretion of individual
countries.

The consequences

1. The exemption of defence cooperation agreements from the treaty

The exemption of defence cooperation agreements from the ATT would
mean that States could continue to transfer arms despite a high risk of
their use in violating human rights or international humanitarian law. A
treaty that allows the continuation of arms transfers under such
circumstances of serious international crimes runs counter to the very
humanitarian purpose of the ATT (see Box 11).
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Box 11: Russia honoured Defence Contracts with Syria despite risks of
misuse of weapons

In January 2012, a Russian ship carrying 60 tonnes of arms and munitions
destined for Syria was stopped in Cyprus. It subsequently continued its
journey to Syria via Turkey.®® In March 2012, Russia delivered a shipment of
refurbished helicopters to Syria causing Hillary Clinton, the then US
Secretary of State, to claim Russia was supplying weapons that would be
used to massacre civilian protes:ters.70 In response, Sergey Lavrov, Russia’s
Foreign Minister, stated ‘We violated neither international law, nor UN
Security Council resolutions nor our national legislation on export control,
which is one of the tightest in the world.”™* In an interview with the Rossiya-1
TV channel, he went on to state that the refurbishment of the helicopters was
part of a 2008 defence contract.”

2. The record-keeping and reporting requirements set out in the draft
treaty will do little to enhance transparency in international arms trade

Some of the world’s largest arms exporters, such as Germany, the United
Kingdom, and the United States, provide relatively detailed and publicly
available information on their transfers of conventional arms, ammunition,
and parts and components. By establishing a lower standard, the draft
treaty therefore risks undermining current best practice in transparency in
the international trade in arms. Moreover exemptions for information
considered sensitive for reasons of commercial confidentiality or national
security — with no indication of what this could or should entail — could
allow states the latitude to withhold reporting on any or all arms transfers
on these grounds.

Box 12: Voluntary reporting mechanisms are not working

Existing reporting and record-keeping systems continue to be ineffective in
capturing the extent of the international arms trade. For example, levels of
reporting to UNROCA remain disappointing, even after 20 years—only 51
Member States (26 per cent) submitted national reports in 2012, which
represents the lowest level ever.” Moreover, the reporting is patchy
geographically, with, for example, only two countries in Africa submitting
reports in 2012.”

3. The lack of any specific obligations relating to the control of arms
brokering means that this Article will have very little impact

The provisions are so weak they are unlikely to diminish the role of
irresponsible arms brokers in providing arms that breach international
embargoes, that fuel conflict and that are used in the perpetration of
serious violations of human rights and international humanitarian law.

The solutions

1. Itis clearly unacceptable that the entire treaty can be undermined simply
by devising a conflicting ‘instrument’ or by establishing a defence
cooperation agreement: The simplest solution would be to delete Article 5.2;
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2. The treaty should include an obligation on States to submit annual
reports on all transfers: These reports need to incorporate information
both on agreements and on deliveries, on conventional arms, including
ammunition and munitions, and on parts and components. States should
be obliged to make these reports publicly available. By establishing such
obligations, the treaty could dramatically increase levels of public
transparency in the international arms trade. Moreover, any exemptions
for certain information should be rare and limited exceptions. This would
shine a light on State practices, thereby enabling them to demonstrate that
they are implementing the treaty in good faith.

3. The ATT should explicitly require States to take concrete actions to
control brokering by their nationals: These should include ensuring that all
brokering activities are authorized and that the authorization process
involves assessment of a proposed transfer based on the application of
comprehensive national risk assessment criteria.
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6. BRINGING THE TREATY
TO LIFE

STRENGTHENING THE FINAL
PROVISIONS OF THE ATT

There are a number of problems and weaknesses in the section of the
draft treaty text that deals with final provisions. Four key areas are
identified here:

Early entry-in-force
should be the objective
— nothing is gained by
delay.

Article 16 — Entry into force

The entry-into-force (EIF) requirement of 65 as contained in the draft text
is too high. Early EIF should be the objective — nothing is gained by delay.
Lowering the EIF requirement to 30 States would still give a high enough
threshold to prevent any one country or specific group of countries from
forcing the ATT through against the wishes of the broader international
community.

Article 20 = Amendments

The current provisions under Article 20 mean that strengthening the treaty
over time will be extremely difficult as any amendments to the treaty will
require agreement by consensus. In order for the treaty to be able to
develop over time it is vital that amendments are decided on by a majority
of States Parties present and voting. Normal treaty practice is that only
those States Parties that have ratified an amendment are bound by it.
Accordingly, there are no compelling arguments against the institution of
such a requirement. This underlines the need for States to focus on
agreeing the highest possible standards from the very outset.

Article 21 — Conference of States Parties (CoP)

Article 21 specifies a number of tasks and responsibilities for the CoP
including the power to ‘consider and adopt recommendations regarding
the implementation and operation of this Treaty’. However it is not clear
how the CoP is to arrive at these recommendations because there is no
explicit provision for the CoP to review implementation of the Treaty by
States Parties. The Treaty should provide that reviewing the application
and implementation of the Treaty be an explicit function of the CoP.
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Article 23 — Relations with States not party to
this treaty

Article 23, which sets out relations with States not party to the treaty, is
very confusing and its purpose is not clear. It asserts that ‘States Parties
shall apply articles 3 and 4 to all exports of conventional arms within the
scope of this Treaty to States not party to this Treaty’, which raises the
prospect that other, relevant, provisions of the Treaty need not be applied
to interactions with non-States Parties. Whether or not this is the intention
of this Article, if left un-amended this could serve as a disincentive to
States to sign and ratify the ATT. Non-states parties should not be subject
to less stringent control, and therefore, this article should be deleted.
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/. CONCLUSION AND
RECOMMENDATIONS

The eyes of the world will be upon governments in New York in March
2013 to see if they can finalize a treaty that meets its humanitarian
purpose: to curb the irresponsible trade in arms, save lives needlessly lost
to armed violence, reduce the suffering of thousands affected by the
ravages of war, and contribute to the socio-economic development of
nations. The March negotiations provide governments with an historic
opportunity to achieve a treaty that is wide in scope, has high international
standards, and contains clear guidelines for its implementation as well as
provisions that will enable the treaty to become a reality in the near future.
It is a chance to negotiate a treaty that will make a real difference to the
arms trade.

A majority of States have fought long and hard over the past decade for a
robust treaty; they must not be thwarted by a minority willing to trade
substance for an illusion of universality. They must stand firm and united
to achieve a strong treaty that will create high international norms and that
will encourage others to join over time. States cannot afford to adopt a
weak treaty that is fatally flawed by excessive compromise in order to
appease the sceptical few; this will not transform the arms trade. The
international community has come a long way in the last six years, and the
positions of States including the most anxious about the ATT have shifted
significantly, but there is still more to be done. It is crucial that the process
does not now fall at the final hurdle, and that all UN Member States rise to
the occasion, agreeing a strong treaty rather than a quick fix.

The year 2013 represents an opportunity for States to act to bring the

arms trade under control with a common set of legally binding international

rules — failure and delay will be measured in the continued loss of human
lives.

The loopholes identified in the draft treaty must be fixed. Without these
missing pieces, the treaty cannot be the ‘strong and robust’ regulatory
system that States were mandated to achieve by the UN. The treaty that
comes out of the Conference in March 2013 must have unambiguous and
precise language. States must be clear about the treaty’s provisions and
their obligations in implementing the ATT.
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RECOMMENDATIONS

The Scope of the treaty must be fully comprehensive. It must control all
types of conventional weapons, ammunition and munitions, and parts
and components. It must also cover all the ways in which international
arms transfers take place.

The Criteria of the treaty must be robust, and ensure that arms must
not be transferred if there is a substantial risk that they would be used
to violate IHL/IHRL, exacerbate armed violence and conflict — including
gender-based armed violence — encourage corruption, or undermine
development.

The Implementation provisions must ensure that public reporting on all
transfers is an obligation on member states, and that activities like
brokering are carefully and comprehensively covered.

The Final Provisions must ensure the earliest entry into force for the
treaty, and develop amendment provisions that allow the States Parties
to develop its provisions over time.
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